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Section: 170 
Taxpayer to Be Allowed to Attempt to Show Reasonable Cause for 
Failure to Supply Basis for Noncash Contribution 

Citation: Belair Woods LLC v. Commissioner, TC Memo 2018-159, 9/20/18 

In the case of Belair Woods LLC v. Commissioner, TC Memo 2018-159, the Tax Court found 
that a taxpayer had neither fully nor constructively complied with the documentation 
requirements for a charitable contribution.  The Court held that this action constituted a failure 
in compliance despite the taxpayer having received advice from a consultant that an attorney 
had indicated that providing basis in the case of a contribution was not truly required.   

However, the Court determined that even though the taxpayer’s position was clearly wrong, 
there was still a possibility the taxpayer might be able to show it had reasonable cause for its 
failure that could preserve the deduction.  However, whether it had such cause or not must be 
determined in a later proceeding, since several material facts remained to be shown by the 
taxpayer to justify its reliance on the information relayed from the attorney. 

Belair Woods had contributed a conservation easement to a charitable organization.  In doing 
so, it relied upon information it received from a consulting firm specializing in structuring 
conservation easements to maximize the tax deduction for such easements.  When it came time 
to prepare the tax return for the year in question, the taxpayer contacted the consulting 
organization about how to properly prepare the Form 8283, Noncash Charitable Contributions. 

The Tax Court describes the request for advice and response as follows: 

Belair contacted Forever Forests about preparing the Form 8283, specifically with reference to reporting 
its “cost or adjusted basis.” Forever Forests relayed advice that it had received in 2008 from Baker 
Donelson, a law firm. At Forever Forest's request, an attorney at that firm had reviewed the 
instructions to Form 8283 and concluded that “[i]t should not be necessary to include the basis 
information * * * if you attach an explanation to Form 8283 providing a reasonable cause for why it 
is not included.” He further stated that “a reasonable cause for not including basis information should 
be that the basis of the property is not taken into consideration when computing the amount of the 
deduction.” 

The Tax Court continues to explain what Belair did with that information: 

In the relevant boxes on the Form 8283, Belair wrote “see attached” and appended a two-page letter. 
The letter stated that: (1) the donated property was a conservation easement, (2) the easement covered 
141.15 acres of woodlands, (3) the easement had an appraised FMV of $4,778,000, and (4) the 
parcel covered by the easement was acquired on August 1, 2007, by “purchase/exchange.” With 
respect to “cost or adjusted basis” the letter stated: 

A declaration of the taxpayer’s basis in the property is not included in * * * the attached 
Form 8283 because of the fact that the basis of the property is not taken into consideration 
when computing the amount of the deduction. Furthermore, the taxpayer has a holding period 
in the property in excess of 12 months and the property further qualifies as “capital gain 
property.” 

https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11772
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The Tax Court noted in its opinion the guidance that is provided by the regulations with regard 
to what the taxpayer must provide.  The Court notes: 

Where a contribution of property (other than publicly traded securities) is valued in excess of $5,000, 
the taxpayer must “obtain[ ] a qualified appraisal of such property and attach[ ] to the return * * * 
such  information regarding such property and such appraisal as the Secretary may require.” Sec. 
170(f)(11)(C). The required information includes “an appraisal summary” that must be attached “to 
the return on which such deduction is first claimed for such contribution.” Deficit Reduction Act of 
1984 (DEFRA), sec. 155(a)(1), Pub. L. No. 98-369, 98 Stat. at 691; see sec. 1.170A-13(c)(2), 
Income Tax Regs. The IRS has prescribed Form 8283 to be used as the “appraisal summary.” 
Jorgenson v. Commissioner, T.C. Memo. 2000-38, 79 T.C.M. (CCH) 1444, 1450. Failure to 
comply with this requirement generally precludes a deduction. See sec. 170(a)(1) (“A charitable 
contribution shall be allowable as a deduction only if verified under regulations prescribed by the 
Secretary.”). 

The Tax Court dismissed entirely the idea that disclosure of basis was simply unnecessary to 
comply with the regulations.  The Court notes: 

Even if petitioner's premise were correct, its conclusion does not follow from its premise. The regulations 
excuse the omission of basis information only if reasonable cause is established in the explanation 
attached to the appraisal summary. See sec. 1.170A-13(c)(4)(iv)(C)(1), Income Tax Regs.; Friedman 
v. Commissioner, T.C. Memo. 2010-45, 99 T.C.M. (CCH) 1175, 1177. In its attachment to the 
appraisal summary, Belair did not offer the explanation it now advances. Nor did it disclose what its 
basis would be under the alternative approaches it mentions. Rather, it declined to disclose basis 
information of any sort on the theory that the IRS did not need this information. 

The Court also rejected the “substantial compliance” doctrine to treat the omission as not 
relevant.  The disclosure of basis is important and failing to disclose that basis, when it is 
available to the taxpayer, impedes the IRS’s ability to recognize potentially questionable 
donation claims.  As the opinion continues: 

Here, Belair acquired the land in question by contribution from HRH, a related party. HRH had 
acquired the land in August 2007 for $2,605 per acre. In December 2009 Belair valued the easement 
at $33,707 per acre and the land covered by the easement at $35,990 per acre (viz., $5,080,000 ÷ 
141.15). This valuation presupposed that the 141.15 acres had increased in value by 1,380% during 
the previous 2-1/2 years, amid the worst real estate crisis since the Great Depression. This is precisely 
the sort of information that  Congress wished the IRS to have, and Belair’s refusal to supply this 
information contravenes “the essential requirements of the governing statute.” Estate of Evenchik, 105 
T.C.M. (CCH) at 1234; see Bond, 100 T.C. at 41; see also sec. 1.170A-13(c)(4)(ii)(E), Income 
Tax Regs. (listing “cost or other basis” as a category of required information); Alli v. Commissioner, 
T.C. Memo. 2014-15, 107 T.C.M. (CCH) 1082, 1094 (“[C]ourts have routinely declined to apply 
the substantial compliance doctrine where * * * entire categories of required information are omitted.”). 

However, the Tax Court noted that Congress did add IRC §170(f)(11)(A)(ii) to the law in 2004.  
That provision provides that the denial of the deduction shall not apply “if it is shown that the 
failure to meet such requirements is due to reasonable cause and not to willful neglect.” 

The matters before the Tax Court were competing motions for summary judgment in this case.  
Summary judgment is appropriate only where there is no significant dispute regarding material 
facts necessary to decide the matter.  However, in the case of whether the taxpayer had met the 
reasonable cause test, the Court found that additional information needed to be considered. 

http://www.currentfederaltaxdevelopments.com/
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As the opinion continues: 

Petitioner contends that Belair, when preparing its Form 8283, reasonably relied on advice from 
Forever Forests, which in turn relied on advice from an outside law firm. We conclude that resolution of 
this issue will require us to address several questions as to which genuine disputes of material fact 
currently appear to exist. These questions include whether Forever Forests was a “tax professional”; 
whether Forever Forests was “a competent and independent advisor unburdened with a conflict of 
interest,” see Mortensen, 440 F.3d at 387; whether Belair could reasonably rely on legal advice relayed 
to it indirectly; and whether Belair actually relied in good faith on advice that respondent seems to 
regard as too good to be true. 

It is not clear if the taxpayer will be able to clear the hurdles presented, especially showing that 
the consultant was free of a conflict of interest or if reliance on indirect legal advice is truly 
reasonable. However, the taxpayer has been his day in court to attempt to show that he/she can 
make these showings. 

Section: 402 
Qualified Retirement Plan Safe Harbor Explanations for Recipients 
Updated by IRS 

Citation: Notice 2018-74, 9/19/18 

The IRS has revised the safe harbor notices for notices to qualified retirement plan participants 
who receive an eligible rollover distribution in Notice 2018-74, modifying and updating Notice 
2014-74. The Notice was issued to update those documents for the following issues per the IRS 
explanation: 

The safe harbor explanations as modified by this notice take into consideration certain legislative 
changes and recent guidance, including changes related to qualified plan loan offsets (as defined in 
section 13613 of the Tax Cuts and Jobs Act of 2017 (“TCJA”), P.L. 115-97) and guidance issued 
on self-certification of eligibility for a waiver of the deadline for completing a rollover (described in Rev. 
Proc. 2016-47, 2016-37 I.R.B. 346), and include other clarifying changes. 

Two model safe harbor explanations are contained in Appendix A of the Notice. One is meant 
for distributions from a designated Roth account, while the other deals with distributions that 
are not from a Roth account. Appendix B contains information on amending the prior safe 
harbor notices found in Notice 2014-74 to reflect these changes. 

Some of the changes incorporated in these explanations include: 

● The ability to roll over amounts related to a qualified plan loan offset amount through 
the tax filing due date (including extensions) of the participant’s tax return for the year 
of the distribution.1 

● Changes made by the Moving Ahead for Progress in the 21st Century Act and 
Defending Public Safety Employees’ Retirement Act to situations when the 10% tax 
found at IRC §72(t) apply to certain distributions to public employees. 

● Revenue Procedure 2016-47’s self-certification process for late rollovers to IRA 
accounts 

                                                      

1 IRC §402(c)(3) as amended by the Tax Cuts and Jobs Act 

http://www.currentfederaltaxdevelopments.com/
https://www.irs.gov/pub/irs-drop/n-18-74.pdf
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The Norice also contains the following additional modifications to the explanations: 

The safe harbor explanations also include other clarifying modifications, such as modifications clarifying 
that the 10% additional tax under § 72(t) for early distributions applies only to amounts includable in 
income, explaining how the rollover rules apply to governmental § 457(b) plans that include designated 
Roth accounts, clarifying that the general exception to the 10% additional tax under § 72(t) for 
payments from a governmental plan made after a qualified public safety employee separates from service 
(if the employee will be at least age 50 in the year of the separation) is not available for payments from 
IRAs, and recognizing the possibility that taxpayers affected by federally declared disasters and other 
events may have an extended deadline for making rollovers. 

The Notice reminds administrator of the requirements related to providing explanations to 
participants receiving a distribution that is eligible for rollover treatment: 

Section 1.402(f)-1, Q&A-2, provides, in general, that a reasonable period of time for providing an 
explanation is no less than 30 days (subject to waiver) and no more than 90 days before the date on 
which the distribution is made. However, § 1.402(f)-1, Q&A-2(a), of the Proposed Income Tax 
Regulations, pursuant to section 1102(a)(1)(B) of the Pension Protection Act of 2006, P.L. 109-
280, provides that a notice required to be provided under § 402(f) may be provided to a participant as 
much as 180 days before the date on which the distribution is made (or the annuity starting date). 
These proposed regulations further provide that, with respect to the extended period for notices, plans 
may rely on the proposed regulations for notices provided during the period beginning on the first day of 
the first plan year beginning on or after January 1, 2007 and ending on the effective date of final 
regulations. Thus, the § 402(f) notice may be provided as much as 180 days before the date on which 
the distribution is made (or the annuity starting date). 

The Notice also reminds administrators that the model safe harbor explanations are just that: 
model explanations and that they can be modified as appropriate or even totally different 
language can be used so long as it meets the requirements of the law and regulations: 

A plan administrator or payor may customize a safe harbor explanation by omitting any information 
that does not apply to the plan. For example, if the plan does not hold after-tax employee contributions, 
it would be appropriate to eliminate the section “If your payment includes after-tax contributions” in 
the explanation for payments not from a designated Roth account. Similarly, if the plan does not 
provide for distributions of employer stock or other employer securities, it would be appropriate to 
eliminate the section “If your payment includes employer stock that you do not roll over.” Other 
information that may not be relevant to a particular plan includes, for example, the sections “If your 
payment is from a governmental section 457(b) plan” and “If you are an eligible retired public safety 
officer and your payment is used to pay for health coverage or qualified long-term care insurance.” In 
addition, the plan administrator or payor may provide additional information with a safe harbor 
explanation if the information is not inconsistent with § 402(f). 

Alternatively, a plan administrator or payor may satisfy § 402(f) by providing an explanation that is 
different from a safe harbor explanation. Any explanation must contain the information required by § 
402(f) and must be written in a manner designed to be easily understood. 

Those involved with administering qualified retirement plans and handling distributions should 
download this Notice and consider the need to update plan notices if the plan wishes to claim 
the protection of using the example safe harbor explanations. 

http://www.currentfederaltaxdevelopments.com/
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Section: 3402 
IRS Pushes Back Major Revision to W-4 to 2020 Returns 

Citation: Treasury Press Release, 9/20/18 

The IRS announced a delay in making major revisions in the Form W-4, announcing in a 
Treasury Department Press Release that the revised form will be released for 2020, not 2019. 

The release states: 

Today the Treasury Department announced that the IRS will implement a redesigned W-4 form for 
tax year 2020, a timeline that will allow for continued work to refine the new approach for the form. 
As a result of the enactment of the 2017 Tax Cuts and Jobs Act, Treasury and the IRS are revising 
the wage withholding system and Form W-4, Employee’s Withholding Allowance Certificate.  In June, 
the IRS released a draft redesigned form for public comment and received many helpful suggestions for 
improvements, which they are working to integrate.  

“The Treasury and IRS are working diligently to implement the most comprehensive tax legislation in 
more than 30 years,” said Secretary Steven T. Mnuchin. “Launching the redesigned form in 2020 will 
allow the Treasury and the IRS to properly implement changes to the withholding system and ensure 
taxpayers have a positive and simplified experience.” 

The revised form, issued in June, had been criticized for being overly complex and requiring 
information on the form, submitted to the taxpayer’s employer, that contained information that 
raised privacy concerns.   

The work on the revised form will continue as described in the Treasury notice: 

The Treasury and IRS will continue working closely with the payroll and the tax community as 
additional changes are made to the Form W-4 for use in 2020. These additional changes will make 
the withholding system more accurate and more transparent to employees. The IRS will release the 
2020 form and related guidance and information early enough in 2019 to allow employers and payroll 
processors ample time to update their systems. 

Treasury announced that, instead of revising the majorly revised form in time for use in 2019, it 
would be releasing a new draft form that presumably will be similar to the 2018 version: 

For tax year 2019, the IRS will release an update to the Form W-4 that is similar to the 2018 
version currently in use. The 2019 form will be released in the coming weeks according to the usual 
practice for annual updates. 

Advisers should note that while this is likely the only realistic option for the agency short of 
simply issuing the much-maligned 2019 draft as final, the changes made by the Tax Cuts and 
Jobs Act make the current W-4 a very imprecise tool for ensuring that a taxpayer has proper 
withholding from his/her paychecks.   

http://www.currentfederaltaxdevelopments.com/
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Section: 7508A 
IRS Provides Relief for Victims of Hurricane Florence 

Citation: IRS News Release NC-2018-03, 9/15/18 

The IRS has announced relief from filing deadlines for taxpayers impacted by Hurricane 
Florence in News Release NC-2018-03. 

The IRS outlines the areas affected by this relief as follows: 

Individuals who reside or have a business in Beaufort, Bladen, Brunswick, Carteret, Columbus, 
Craven, Cumberland, Duplin, Harnett, Lenoir, Jones, New Hanover, Onslow, Pamlico, Pender, 
Robeson, Sampson, and Wayne counties may qualify for tax relief. 

The IRS provides the following date date and deadline relief for affected taxpayers: 

For instance, certain deadlines falling on or after Sept. 7, 2018 and before Jan. 31, 2019, are granted 
additional time to file through Jan. 31, 2019. This includes taxpayers who had a valid extension to 
file their 2017 return due to run out on Oct. 15, 2018.  This includes quarterly estimated income tax 
payments due on Sept. 17, 2018, and the quarterly payroll and excise tax returns normally due on 
Oct. 31, 2018. 

It also includes tax-exempt organizations that operate on a calendar-year basis and had an automatic 
extension due to run out on Nov. 15, 2018. 

In addition, penalties on payroll and excise tax deposits due on or after Sept. 7, 2018, and before 
Sept. 24, 2018, will be abated as long as the deposits are made by Sept. 24, 2018. 

The IRS will undertake to identify affected taxpayers to minimize the chance of a penalty notice 
that no longer applies due to this relief.  However, the agency also notes that certain taxpayers 
will need to contact the IRS: 

The IRS automatically identifies taxpayers located in the covered disaster area and applies automatic 
filing and payment relief. But affected taxpayers who reside or have a business located outside the 
covered disaster area must call the IRS disaster hotline at 866-562-5227 to request this tax relief. 

If taxpayers so receive a penalty notice, the release suggests the taxpayers take the following 
action: 

If an affected taxpayer receives a late filing or late payment penalty notice from the IRS that has an 
original or extended filing, payment or deposit due date that falls within the postponement period, the 
taxpayer should call the telephone number on the notice to have the IRS abate the penalty. 

The release also reminds taxpayers of the fact that, despite the repeal of the ability to claim 
personal casualty losses beginning in 2018 as part of the Tax Cuts and Jobs Act, that Act 
retained the ability to claim such losses in designated disaster areas: 

Affected taxpayers in a federally declared disaster area have the option of claiming disaster-related 
casualty losses on their federal income tax return for either the year in which the event occurred, or the 
prior year. See Publication 547 for details. 

Individuals may deduct personal property losses that are not covered by insurance or other 
reimbursements. For details, see Form 4684, Casualties and Thefts and its Instructions. 

http://www.currentfederaltaxdevelopments.com/
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Affected taxpayers claiming the disaster loss on a 2017 return should put the Disaster Designation, 
“North Carolina, Hurricane Florence” at the top of the form so that the IRS can expedite the 
processing of the refund. 
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